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1. HATE SPEECH AND ITS DEFINING  
 
It was Indian philosopher Siddhartha Gautama who first studied the origin of 

hate, concluding: „Hate is never appeased by hate, but only by its absence. It is 
an iternal law“. On the other hand, René Descartes defined hate as a conception 
that someone or something is wrong, in combination with a strong need to 
distance oneself from it, while Baruch Spinoza defined hate as a type of pain 
whose primary cause lies in external sources. Aristotle considered hate as a wish 
to destroy something that time cannot cure, and David Hume defined hate as 
a feeling which cannot be diminished or easily defined1.  

Hate, by definition, is a certain feeling of repulsion, intolerance, various 
forms of expressing aggression towards another2. Hate speech promotes and 
intensifies prejudice, and often it is a precondition for hate crime3. Hate speech, 
and wars in the territories of ex-Yugoslavia support this fact, is a strong means 
of instigating a lynch, discrimination, violence, animosity and cruel behaviour, 
war crimes and other anti-civilisation acquisitions. It is present in all walks of 
life, and along with the use of a stereotype and prejudices, it is most often 
expressed through defamatory words.  

A highly observable problem is imposing hate speech as a sort of patriotism, 
i. e. as a desirable and only acceptable behaviour and the notion of hate speech 

                                                 
1  Jovanović, S.; Grbić-Pavlović, N.: International legal aspects of hate speech, in: Hate speech, 

Collection of works, Banja Luka, 2010, pp. 179 – 180. 
2  Novaković, M.; Đerić, M.: Origins of hate, in Engrami, vol. 25, nos. 1 – 2, 2003, p. 91. 
3  Ćirić, J.: Hate speech, in: Review for criminology and Criminal Law, Beograd, 2006, no. 3, pp. 199 – 

223. 
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by common people as a supreme act of patriotism, since it is a means of 
defending one’s own nation against others who are, as a rule, evil and hostile4. 

To talk about hate and intolerance, we must make expressed hate and 
intolerance relatively general and socially relevant concepts. It means that, 
foremost, they must rely on the system of prevalent values and moral nomrs 
which prescribe and regulate relations between members of two different 
groups, and not on personal morals and relations. In addition, hate and 
intolerance must be exposed towards individuals differentiated according to 
socially acceptable criteria (such as nationality, religion, social status or political 
affiliation), and not personal characteristics5. 

Lastly, hate and intolerance must, expressed or implied, have certain effects 
on all (and not some) individuals, as members of obnoxious groups. Only when 
and if these individuals, as members of other and different groups, are ascribed, 
in a non-discriminatory manner, negative characteristics (all the same and all 
detrimental), and accordingly, in reference to them, promote discriminatory 
activities (different and worse than others) supported by a certain ideology 
common to the majority and widely spread in the society, can we be sure of 
dwelling in the lounge of socially relevant, and that also means socially 
dangerous hate. In the former case, we talk about the expansion of negative 
social stereotypes and prejudices, and in the latter about social discrimination 6. 

When defining hate speech is in question, it should be mentioned that hate 
speech can be generally defined as verbalisation which in most part contains 
hate or intolerance messages against some racial, national, ethnic or religeous 
group or its members. Lately, hate speech has encompassed speech directed 
towards the production of hate and intolerance against sex or sexual 
orientation, and very often this concpet includes intolerance against different 

                                                 
4  In spite of the fact that Marko Perković Tompson for years has been promoting ustasha’s 

ideology at his concerts and other public events (through his songs, iconography, salutations, 
clothes), and has regularly been singing as his concerts songs which glorify ustasha’s crimes 
over Serbs, Jews, gypsies and others („Evo Jure i Bobana“ and „Jasenovac i Gradiška Stara“), 
it seems that a part of Croatian public accepts these songs as an expression of patriotism, and 
not as hate speech, i. e. the Croatian society experiences these two phenomena as one and the 
same thing. Croatian state television has broadcast at its prime time Tompson’s concert in 
Split, in spite of negative connotations expressed in public in the light of his songs and in 
spite of ustasha’s iconography which was present at that concert. According to: Erceg, 
T.: Racial intolerance and hate speeche: international and Croatian standards and practice, Centre for 
Human Rights, Zagreb, 2004, p. 19. 

5  Pavlović, G.: Ugrožavanje bezbjednosti države govorom mržnje, u: Govor mržnje, Zbornik radova, 
Banja Luka, 2010, str. 423. 

6  Vasović, M.: Hate Speech, in: Prism – monthly political analyses, Beograd, 2002, p. 17. 
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political or other opinion as well as national and social order. Personal 
inclination of an individual, i. e. affiliation towards a certain vulnerable group, 
is of vital importance for determining the concept of hate speech. Message 
expressed in hate speech is always directed to personal experience or 
particularities of the vulnerable group. Those personal attributes are: race; 
national or ethnic attachment; denomination; language; sex; sexual orientation; 
political and other opinion and belief; social origin or other personal attribute7. 

In order not to go any further into the problem of defining hate speech, we 
shall preserve a broader definition, according to which hate speech is: „any call 
to violence, hate and intolerance, or their abetment or dispersion, or their 
justification in relation to members of a certain group or clearly defined 
individuals because they are members of a group, definced as for instance 
national, religeous, gender, or due to its sexual orientation or political 
affilication, i. e. because of any other characteristic they could not influence or 
they have just decided to become part of it“8. 

The effects of hate speech can be manifested through: creating of scorn 
against a certain individual or group; creating negative stereotypes against 
a certain individual, i. e. group; instigating discrimination and animosity; 
communal condemning of an individual or group; provocing the feeling of 
uncertainty and fear in an individual/or member of a certain group; inflicting 
bodily or psychological pain on an individual i. e. member of a certain group; 
addressing threats against an individual, i. e. group; abetting and instigating 
violence against an individual or group; spreading among citizens the feeling 
that such behaviour against an individual, i. e. group is socially desirable and 
justified and spreading among citizens the feeling that such behaviour shall be 
tolerated and shall not be the subject of liability9.  

Values protected from hate speech can be downsized to two: on the one side, 
it is public peace and order, and on the other, those are constitutional order, 
state security and humanity. It is interesting to note a geographical division of 
Europe according to values protected against hate speech: namely, countries of 
northwestern Europe protect public peace and order, while the southeastern 
countries protect constitutional order10. 

                                                 
7  Committee of Human Rights Jurists – Yucom: Hate Speech and Hate Crime as Institutes of 

International and Domestic Law, Beograd, 2007, p. 2. 
8  Ružić, N.: Media and hate speech: international legal framework, Mediacentar online, 18/03/2010. 

Downloaded on 30 April 2010 at 13.25 from http://www.media.ba/mcsonline 
9  Committee of Human Rights Jurists – Yucom, op. cit., p. 2. 
10  Ristivojević, B.: Gborderline between freedom of speech and dignity of social groups in certain 

European criminal laws: hate speech, in: Collection of papers, XLII, 3, Novi Sad, 2008, p. 244. 

http://www.media.ba/mcsonline/bs/autor/nevena-ruzic
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European order of values starts from the assumptions that a speech, per se, 
based on the viewpoint it expresses, is sufficiently dangerous, although it does 
not reveal any sign of an illegitimate activity. As a result of such a condition, 
prohibitions of hate speech are a commonplace, they are well supported and 
applied.11 Considering the manner of repressing hate speech, in practice, there 
are two approaches to eliminating hate speech, those are12. 

1) repressive, meaning introducing legal provisions which prohibit hate 
speech and penalize the offender (by way of administrative prohibitions, 
criminal or misdemeanour sanctions, i. e. civil suit compensations) and 

2) preventive, by way of modifying the value system with the help of 
a broader enlightenment activities, in order to repress all forms of prejudices 
and stereotypes which lead to hate speech, by making these phenomena 
socially unacceptable and marginal, i. e. in excess, and not quotidian form of 
communication.  

The main problem stressed by the critics in terms of repressing hate speech is 
the fact that the struggle to repress hate speech can, essentially, limit freedom of 
expression13, thus arguing that not even the most serious form of hate speech 
cannot produce such a damage as censoreship and limitation of freedom of 
expression. Therefore, the problem of hate speech also opens complex problems 
in terms of guaranteeing freedom of opinion and expression. In essence, the 
problem of determining hate speech can be downsized to harmonising two 
rights: the right to equality (ban on discrimination) of certain social groups and 
freedom of speech14. 

                                                 
11  Heinze, E.: Viewpoint Absolutism and Hate Speech, Modern Law Review, Vol. 69, 2006, p. 555. 

Prema: Ristivojević, B., op. cit., str. 215. 
12  Committee of Human Rights Jurists – Yucom, op. cit, str. 8. 
13  Namely, main problem in recognizing hate speech as a dangerous phenomenon of abetting 

and spreading discrimination and violence is the danger of prying into freedom of expression 
as a fundamental human right. Thus, it seems important to highlight that hate speech does 
not include: ideologically and politically different stand (providing such stand does not mean 
discrimination and call to violence due to certain personal attributes or group affiliations), 
libel and insult, which is not discrimination and call to violence motivated against protected 
groups and critical opinion about power, political parties, public figures, etc., which also does 
not contain a recognizable motive which characterises hate speech (intention to abet to 
violence and discrimination). 

14  Ristivojević, B., op. cit., str. 244. 
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2. NATIONAL AND INTERNATIONAL LAW FRAMEWORK OF HATE 
SPEECH  

 
The concept or phenomenon titled hate speech is difficult to closely 

formulate or define15. As a concept, hate speech is a social and individual 
phenomenon which, due to its social danger, also becomes the subject of legal 
rules. Such rules can be traced in international law sources and in interal 
(national) law regulations, which incriminate actions in whose essence we can 
trace hate speech. Hate speech mostly endangers: human dignity, human 
equality before law, right to privacy, right to freedom of opinion, mind and 
denomination, right to freedom of expression16. Hence, all international 
documents17 that deal with human rights and freedoms, including struggle 
against racism and racial discrimination, talk about the need to repress hate 
speech, since hate speech abets, justifies or glorifies discrimination based on 
race, ethnic, sexual, religeous, language or other difference.  

According to J. Ćirić „hate speech is indeed unacceptable, since it spreads 
and emits negative energy and can instigate racial-national conflicts, thus 
deserves moral and political judgement“18.  

Today, hate speech is the subject of various European discussions, including 
the Council of Europe, and further in the USA where the concept has 
originated, in spite of the fact that they insist of freedom of speech there, 
i. e. first amendment, which is believed to represent one of the fundamental 
guarantees of freedom in general and the whole US legal sistem19.  

At the international level, soon after the Second World War, freedom of 
speech has become the subject of prohibitions with the aim to reinforce the rifht 
to equality20, thus all international documents which deal with himan rights 
and freedoms, and the need to fight racism and racial discrimination, also argue 

                                                 
15  This concept is difficult to define primarily due to the fact that hate speech, in its country of 

origin, does not have generally accepted norm. Walker, S.: Hate speech: The history of an 
American controversy, Lincoln, 1994. Stated according to Calvert, C.: Hate speech and its harms: 
a communication theory perspective, in: The Journal of Communication, Vol. 47, No. 1, 1997, p. 4. 

16  Čok, V.: Endangering human rights through hate speech, in: Yugoslav review of International Law, 
Vol. 41, no. 3, Beograd, 1994, p. 350. 

17  UN Charter, Universal Declaration of Human Rights, Pact on Civil and Political Rights, 
International Convention on Annihilation of All Forms of Racial Discrimination, European 
Convention for the Protection of Human Rights and Fundamental Freedoms, etc.  

18  Ćirić, J.: Freedom of Speech and Hate Speech – Criminal Law Legislation, in: Harmonising Criminal 
Law with the Constitution of Serbia, Collection of papers, Beograd, 2008, p. 148. 

19  Ibid., p. 146. 
20  Ristivojević, B., op. cit., p. 218. 
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the need to repress „hate speech“. The most important international documents 
which regulate hate speech are UN and CE documents. 

 
2. 1. The United Nations 
 
The most important document of the United Nations is the United Nations 

Charter (1945), which under item (c) article 55 obliges all members to „respect 
human rights and fundamental freedoms for all, regardless of race, sex, 
language or religion“.  

Furthermore, Universal Declaration of Human Rights of UN in articles 1 and 2 
guarantees to all peoples freedom and equality in dignity and rights, regardless 
of any difference such as race, colour, sex, language, faith, political or other 
affiliation, national or social origin, ownership, birth or any other status.  

In addition, one of the most important documents is also Pact on Civil and 
Political Rights (1966) according to which states are today legally obliged to 
sanction hate speech. This obligation derives from article 20 section 2 which 
provides for legal prohibition of every abetment of national, racial or religeous 
hate which can be understood as abetting to discrimination, animosity or 
violence. In General commentary no. 11 referring to article 20 of the Pact it is 
further explained that this article can come into full force only if there is 
a national law which clearly defines that described propaganda and abetment 
in contradiction to public policy, and if there are appropriate sanctioning 
measures in case of the violation of such law21.  

International Convention on Annihilation of All Forms of Racial Discrimination 
(1969) represents the apex of the UN efforts in the field of leveling people of 
difference racial and other affiliation. This Convention represents the 
fundamental document for the fight against racial discrimination and „hate 
speech“. By executing this document, member states condemn every 
propaganda and all organisations who are managed by ideas or theories based 
on the superiority of one race or group of individuals of certain colour or 
certain ethnic background or who wish to justify or support every form of racial 
hate and discrimination. They agree to adopt without delay positive measures 
which aim at annihilating every abetment to such discrimination, or to every act 
of discrimination. Member states are obliged in particular: a) to determine as a 
criminal act every spread of ideas based on the superiority or racial hate, every 
abetment to racial discrimination, including all acts of violence, or abetments to 
such violence, directed against all races or in support of racist activities, 

                                                 
21  (CCPR General comment 11. 29/07/83.). 
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including their funding; b) to declare illegitimate and to ban organizations and 
activities of organized propaganda and every other kind of propaganda 
activities which abet to racial discrimination, and to declare that participation in 
these organizations or their activities is subject to criminal charges and c) not to 
let public authorities or public national or local institutions abet to racial 
discrimination or support it22.  

Within positive anti-discriminatory measures, member states must, through 
courts and other state institutions, provide compensation to individuals who 
have been damaged by way of racial discrimination (art. 6), while educational, 
information and cultural institutions should take measures to fight prejudices 
and promote understanding, tolerance and friendship among peoples and 
racial and ethnic groups (art. 7). These measures are elaborated in detail in 
UNESCO Declaration on Race and Racial prejudices (1978)23.  

Except these documents, rights, including the protection against all forms of 
discrimination against women, national or ethnic, religious, and language 
minorities, senior citizens, mentally incapacitated, disabled, refugees, migrants 
and azylants, are protected by special additional documents, such as: 
Convention on abolition of all forms of discrimination against women, 
Declaration on the Rights of Individuals who Belong to National or Etnnic, 
Religeous or Language Minorities, Declaration on Abolition of All Forms of 
Intolerance and Discrimination Based on Religion or Faith, UN Principles on 
Senior Citizens, Declaration on the Rights of Mentally Incapacitated, 
Declaration on the Rights of Disabled People, Convention on the Status of 
Refugees, International Convention on the Protection of the Rights of All 
Migrant Workers and Members of Their Families, and Declaration on Human 
Rights of Persons who are not Nationals of the Resident Country24. 

 
2. 2. The Council of Europe  
 
European Convention on the Protection of Human Rights and Fundamental 

Freedoms(1950) represents a basic document of the Council of Europe which 
bans discrimination. Article 10, titled „Freedom of Expression“, under section 
1, first regulates freedom of expression, then under section 2, certain bans of 
this freedom are defined. Further on, article 14 of the European Convention 
provides for: „...Enjoyment of rights and freedoms stipulated under this 

                                                 
22  Available at: www.ohchr.org .  
23  Erceg, T.: Racial intolerance and hate speech: international and Croatian standards and practice, 

Centre for Human Rights, Zagreb, 2004, p. 19. 
24  Ibidem. 
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Convention is guaranteed without discrimination based on sex, race, colour, 
language, denomination, political and other opinion, national or social 
background, association to any national minority, property status or any other 
status“25. The concept of equality and ban on discrimination which derives from 
this article is one of the most complex legal norms26. Protocol 12 of the 
European Convention adopted in 2000, meant additional confirmation on the 
part of member states of the need for „global ban on discrimination“, especially 
on the part of public authorities.  

At the summit of heads of states and state governments members of the 
Council of Europe held in Vienna in October 1993, the participants expressed 
great concern for revival of racism, xenophobia, and anti-Semitism, growth of 
intolerance, violence, especially against migrants and individuals of 
immigrational background, including development of new forms of 
xenophobia in the form of aggressive nationalism and ethnocentrism. Thus, at 
the Vienna summit a Plan of Action for Fighting Racism, xenophobia, anti-Semitism 
and intolerance was adopted. One of the sectors the Plan particularly addressed 
was media. Article 5 of the Plan, requires media to faithfully and accountably 
report and comment on acts of racism and intolerance, and to continue 
promoting professional and ethical codes in support of the mentioned 
requirements.  

Recommendation R (97) 20 to member states about hate speech primarily defines 
speech, and then recommends to state governments to establish and sustain 
integral legal framework composed of civil, criminal and administrative 
provisions about hate speech. Thus, member states governments should 
consider ways and means in order to, inter alia, add to the list of possible 
criminal sanctions for hate speech a community sentence, then to enhance the 
possibility of fighting hate speech through civil law. In addition, member states 
governments and government bodies at national, regional and local level, 
including civil servants, have a special responsibility to restrain from giving 
statements to the media which could be understood as hate speech or as 
a speech which could produce effects of justifying, spreading or abetting racial 
hate, xenophobia and other forms of discrimination based on intolerance. 
Committee of Ministers of the Council of Europe have, under Recommendation 
no. 20 about hate speech of 1997 agreed to consider under the phrase“hate 
speech“ all forms of expression which spread, abet, promote or justify hate 
among races, xenophobia, anti-Semitism or other forms of hate based on 

                                                 
25  www.echr.coe.int/NR/rdonlyres/70ED854D-0A0B-4D87-859D-. 
26  Van Dijk, P.; Van Hoof, G. J. H.: Theory and practice of European Convention on Human Rights, 

Sarajevo, 2001, p. 678. 
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intolerance including: intolerance expressed through aggressive nationalism, 
ethnocentrism, discrimination or animosity against minorities, immigrants and 
people of immitrant background27. 

Recommendation R (97) 21 about media and promoting tolerance culture 
anticipates that the problem of intolerance requires consideration in public and 
inside media agencies28.  

Lastly, it is very important to mention that in 1994 European Commission for 
Fighting Racism and Intolerance of the Council of Europe was founded. This 
Commission was based with the objective to repress racism, xenophobia, anti-
Semitism and intolerance that endanger human rights and democratic values in 
Europe. The Commission adopts various recommendations with the aim to 
review the legislation of the member states. Recommendations are not binding, 
but are seriously considered by member states and mostly put into effect. Thus, 
for instance, General Recommendation no. 2 recommends to member states to 
establish specialized bodies for fighting racism and discrimination at the state 
level29. Furthermore, Recommendation no. 7 n national legislation for combating 
racism and discrimination gives instructions to member states who do not have, 
or have default laws for combating racism. This Recommendation defines 
racism, direct and indirect discrimination, and recommendations for amending 
the Constitution, criminal law, civil and administrative law30.  

                                                 
27  Recommendation of the Committee of Ministers to member states about „hate speech“ R (97) 

20, 30. 10. 1997.  
28  Experience of professional media circles show that it would be useful for media houses to 

consider the following: reporting based on facts and true data about racism and intolerance; 
precise reporting when tensions between communities are concerned; avoiding detrimental 
stereotypes when describing members of cultural, ethnic or religious communities in their 
publications and programmes; drawing attention of the public to the evils of intolerance; 
contesting assumptions contained in intolerant remarks of interlocutors during interviews, 
reports, discussion programmes, etc.  

29  Such bodies are for now established in Belgium, Denmark, Finnland, Hungary, the 
Netherlands, Norway, Sweden, Switzerland and Great Britain. Such bodies are 
parliamentary boards, governments offices, Ombudsmen, commissions, parliamentary 
agencies, that deal with, at the state level, monitoring and repressing discrimination, helping 
victims of discrimination, supervising the implementation of national law, and combating 
prejudices by way of educational measures and media (ECRI: Good Practices: Specialized bodies 
to combat racism, xenophobia, antisemitism and intolerance at national level, Strasbourg, April 1999).  

30  The following are the most important Criminal law provisions the Recommendation extracts: 
ban on public call to hate, violence and discrimination, then threats; public support of 
ideologies about superiority, i. e. inferiority based on race, language, colour, religion, 
nationality or ethnic background; public denial, humiliation, justifying genocide, crime 
against humanity, and war crimes; public distribution of all types of racist material; racist 
groups, then racial discrimination during performing public office or at work (ECRI General 
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2. 3. National legislations 
 
In the past years legislation in Europe has shown increased activities in terms 

of banning freedom of speech referring to certain social groups. Although 
freedom of speech in reference to the dignity of groups such as nation, race, 
religion and ethnicity in Europe have long existed, the concept of hate speech 
has been only recently applied to exclusively denote these bans of freedom of 
speech.  

Thus German Criminal Law contains very precise provisions against hate 
speech. In the stated law hate speech and ban on the denial of holocaust are 
provided under chapter seven titled“Criminal acts against public order“ in 
article 130 titled „Agitation against people“31. According to this provision every 
distribution of propaganda material of ''unconstitutional'' organisations such as 
neo-Nazi parties, the use of symbols of such organisations, call to hate and 
violence against certain groups, approving, denying and diminishing genocide, 
including sacrilege of monuments in honour of the dead. In Germany there is 
an SOS line there citizens can report attacks of Neo-Nazi groups, and constant 
surveillance of internet pages with racist content32.  

In Great Britain there is a series of laws which regulate hate speech and 
racism. Thus, Public Order Act 1986 shuns verbal and every other violence, i. e. 
printing and distributing material which abet to racial hate. This also refers to 
music and film. This Act was amended in 2006 with a special act titled“Racial 
and Religious Hate Act“ which was a simple amendment to the Act of 1986 in 
the light of adding the concept of religious hate and new criminal acts of 
religious hate, i. e. a new object of hate was given. Thus, apart from race it also 
included religion33. Furthermore, Football Offences Act bans navijanje34.  

In Italy, the Constitution bans Fascist party, and several laws, which regulate 
this field, ban spreading ideas based on racial hate and superiority, calling to 
racial affiliation, then ethnic and other violence or provocation of a group or 

                                                                                                                                               
Policy Recommendation No. 7 on national legislation to combat racism and racial discrimination, 
Strasbourg, February 2003). 

31  Ristivojević, B., op. cit., p. 221. 
32  European Commission against Racism and Intolerance, Second Report on Germany, Strasbourg, 

3 July 2001. 
33  It is interesting to note that the Act has been completely renamed into „Racial and Religious 

hate“, although it is not new, but an amendment to the old Act of 1986. 
34  European Commission against Racism and Intolerance: Legal Measures to Combat Racism and 

Intolerance in the Member States of the Council of Europe, Strasbourg, 2002.  
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organisation with such aims, the use of their symbols at sports manifestations, 
including justifying fascism and genocide35.  

In France, discrimination, hate and violence based on origin, then justifying 
crime against humanity committed in the Second World War, wearing uniform 
and amblems which associate to individuals responsible for crimes against 
humanity are punishable by law. France, which prescribes the strongest 
measures against hate speech anticipates even ban on non-public abetment to 
discrimination, hate or racial violence36.  

In Serbia, there is a series of legal provisions which prescribe ban on hate 
speech, such as: the Constitution of the Republic of Serbia, Radiodifusion Act, 
Broadcast Act, Public Information Act, etc. It is interesting to note that Criminal 
law of the Republic of Srbia stipulates different criminal acts which contain 
elements of discrimination, intolerance, abetment to voilence, hate speech and 
hate crime, albeit none of the stated acts represents a criminal act of hate crime 
and hate speech. Thus, judging from the point of view of criminal law, there is 
no possibility to judge someone for hate crime or hate speech, through 
interpreting certain provisions of certain criminal acts37.  

In Croatia, the most important step forward in terms of ban on 
discrimination was made in 2006, when Criminal Code of Croatia was amended 
to include hate crime as a special criminal act. Hate crime is a qualified form of 
a criminal act committed in hate of belonging to a certain race, colour, sex, 
sexual orientation, language, religion, political or other belief, national or social 
background, property status, birth, education, social status, age, health status or 
other features38.  

 
2. 4. Repressing hate speech in the Republic of Srpska  
 
In compliance with Recommendation R (97) 20 of the Council of Europe, and 

respecting and harmonising national criminal legislation, the National 
Assembly of RS promultaed amendment and addendum to the Criminal Code 
of RS in July 2010. These amendments and addenda have a special importance 
if it is noted that they define the concept of hate, and prescribe a special 
criminal act titled: Instigating national, racial and religious hate and 

                                                 
35  Ibidem.  
36  Ibidem. 
37  Jovanović, S.; Grbić-Pavlović, N., op. cit., p. 186. 
38  Ibidem. 
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intolerance39. Nevertheless, certain solutions in amended and supplemented 
Criminal code of RS, state as follows40. 

In article 147 of CC RS a new paragraph (26) is added which defines the 
concept of hate, and states accordingly: 

„Hate represents an incentive to commit a criminal act, prescribed by this 
Code, which is entirely or in part based on differences arising from factual or 
assumed ethnic or national background, language or letters, religeous beliefs, 
race, colour, sex, sexual orientation, political or other belief, social background, 
social position, age, health status or other characteristics or associating with 
individuals who possess some of the stated characteristics“. 

Thus, a unique definition of hate is instroducted into Criminal code of RS, as 
an incentive which is in compliance with international standards and 
definitions of hate, i. e. hate crime in OSCE documents. 

Article 149 of Criminal Code of RS, stipulates a criminal act of murder.  
Amendment to the Criminal Code of the Republic of Srpska stipulates prison 

sentence of at least ten years or long term imprisonment for an offender who 
commits murder in hate (this is one of the forms of qualified murder). 

Article 156 of the Criminal Code of the Republic of Srpska provides for 
a criminal act of heavy bodily injury.  

Amendment to the Criminal Code of RS anticipates prison sentence of one to 
eight years for the offender who inflicts heavy bodily injury to another or 
seriously undermines someone's health in hate (including cases of extremely 
heavy bodily injury).  

Article 193 of CC RS prescribes a criminal act of rape.  
Amendment to CC RS provides for a prison sentence of three to fifteen years 

for an offender who forces another to sexual intercourse or other sexual act by 
use of force or threat to life or limb of that person or someone close to him/her 
in hate (the Code also prescribes punishment anticipated for qualified forms of 
criminal act of rape). 

Article 232 CC RS prescribes a criminal act of heavy theft.  
Amendement to CC RS provides for a prison sentence of one to eight years 

for the offender if heavy theft is committed in hate (this is one of the forms of 
heavy theft). 

Article 233 CC RS prescribes a criminal act of armed robbery.  

                                                 
39  Mitrović, Lj., Hate in a new criminal legislation of BiH and RS, in: Hate Speech, Collection of 

papers, Banja Luka, 2010, p. 135. 
40  Criminal Code of the Republic of Srpska („Official Gazette of RS“, nos 49/2003, 108/2004, 

37/2006, 70/2006, 68/2007 and 73/2010). 
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Amendment to CC RS provides for prison sentence of five to fifteen years for 
an offender if during armed robbery a person has intentionally been inflicted 
heavy bodily injury, or if armed robbery has been committed in hate or a crime 
has been committed by several persons or a weapon was used or dangerous 
object or if the value of seized things exceeds the amount of 50.000 KM (this is 
qualified, i. e. serious criminal act of armed robbery). 

Article 234 CC RS prescribes a criminal act of robbery.  
Amendment to CC RS provides for a prison sentence of five to fifteen years 

for an offender if during robbery a person has intentionally been inflicted heavy 
bodily injury or if the crime has been committed in hate or by several persons or 
if a weapon or a dangerous object has been used or if the value of seized things 
exceeds the amount of 50.000 KM (this is a qualified, i. e. serious form of a cri-
minal act of robbery). 

Article 249 CC RS prescribes a criminal act of damage unlawfully inflicted to 
someone's property. 

Amendment to CC RS stipulates a prison sentence of six months to five years 
for an offender of a criminal act of inflicting damage to someone's property in 
hate (this a a qualified, i. e. serious form of a criminal act of damate inflicted to 
property of another). 

Lastly, amendment to CC RS stipulates a special criminal act titled: Inciting 
national, racial and religious hate and intolerance, under article 294a of CC RS 
which states: 

(1) Whoever incites or abets national, racial or religious hate, conflict or 
intolerance or spreads the idea of superiority of one race or people over 
another, shall be sanctioned by a fine or prison sentence up to two years. 

(2) If the act under section 1 of this article is committed under duress, abuse, 
safety threatening, defaming national, ethnic or religious symbols, inflicting 
damage to property of another, sacrileging monuments, memorials or tombs, 
the offender shall be punished to prison sentence of six months to five years.  

(3) If the acts under sec. 1 and 2 of this article have provoked riots, violence 
or other serious impacts on the joint life of peoples and others who live in the 
Republic of Srpska, the offender shall be punished to prison sentence of one to 
eight years. 

(4) Material and objects invoced with the messages under sec. 1 of this article, 
including assets for their production, reproduction or dissemination, shall be 
seized.  
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Introducing new provisions into Criminal legislation of RS of hate crime, 
creates an important assumption the law enforcement and judicial bodies shall 
use with the aim to efficiently repress hate and intolerance41. 

 
3. SOCIAL AND POLITICAL CRISIS IN BOSNIA AND 

HERZEGOVINA CAUSED BY HATE SPEECH  
 
It was Bosnian Nobel winner for literature Ivo Andrić who first emphasised 

in his tale A Letter from 1920 that „Bosnian bourgeois circles have always been 
plundged into false civil politeness „... what „subduces (...) hate, but does not 
annihilate it and does not prevent its growth“. His character Maks Levefeld, as a 
physician does not waste the opportunity to dyagnose in his letter from 1920 
Bosnian hate and propose treatment. Bosnian hate is, according to him, „a 
weapon of instinct to destruction and self-destruction“ and shall exist „as long 
as it does not complete its mission of complete destruction „, since „fatal 
characteristic of such hate (...) is the fact that Bosnian man (...) recedes from its 
scrutiny, and – hates everyone who attempts to accomplish that“42.  

According to a realised research43, 56% percent of interviewees have 
identified history and collective memory of the people in BiH as a fundamental 
cause of hate speech, while significant 70% believe that group isolation, 
prejudices, exclusivity and subjectivity, then non-critical relation to members of 
other national and religious groups cause hate and intolerance. On the other 
hand, 52% interviewees agree that social crisis and poverty are the cause of 
discontent and national, religious hate and intolerance, and 63% of interviewees 
agree that political elites create the wave of hate and intolerance with the aim to 
divert attention of the public from actual social problems. Finally, 61% of 
interviewees have stated that national and religious groups in BiH are 

                                                 
41  Mitrović, Lj., op. cit., p. 136 – 138. 
42  Lazarević, P.: While there is hate there is hate speech, u: Govor mržnje, Collection of papers, Banja 

Luka, 2010, p. 34. 
43  Results of a scientific research project implemented in 2010 have been shown, 

concerning“Politics, culture, dialogue and tolerance in Bosnia and Herzegovina – national 
and religious hate – causes, status and surpassing strategies“, in whose realisation, as 
researches, authors of this paper participated. The sample structure was composed of 202 
interviewees, 31 from the academic community (science and education), and the rest (171) 
were students of Banja Luka University. The objective of this research, inter alia, was to gain 
data and views of the interviewees about range of distribution, causes, effects and 
methodology of surpassing hate speech in Bosnia and Herzegovina.  
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imperiled by other groups due to realistic external threat, and hate is a result of 
such condition44. 

Regarding social consequences of hate speech, even 65% of interviewees 
agree that hate speech creates national and religious divisions and profounds 
the existing ones. On the other hand, 61% of interviewees agree that hate speech 
creates the wave of intolerance and distrust, while 64% highlight that rethoric of 
hate in political life creates political instability, and 65% of interviewees agree 
that hate and intolerance represent possible safety threat in the sense of 
excalation of violence. Significant 55% of interviewees agree that hate and 
intolerance are obstacles to the process of Euro-Atlantic integrations of BiH. 

When speaking of surpassing hate speech in BiH, 65% of interviewees 
believe that the status of hate speech is serious, requiring special measures. 
Significant 52% of interviewees agree taht hate speech can be surpassed by 
sanctioning, and 65% by strengthening democrating values in the society and 
lying more responsibility on political elites. Eventually, 55% of interviewees 
highlight that hate speech can be surpassed by creating better economic and 
social setting in the society, while 56% of interviewees agree that it is possible to 
overcome hate speech in BiH.  

Accordingly, research results, i. e. answers of the interviewees from the part 
about causes of hate and in relation to the question: Do political elites create the 
wave of hate and intolerance with the aim to divert attention of the public from 
actual social problems? are very typical.  

 
Question: Do political elites create a 
wave of hate and intolerance with 
the aim to divert attention of the 
public from current social problems? 

No. of inverviewees 

F % 

I totally agree 44 22 

I agree 126 63 

I do not agree  31 15 

I totally disagree 1 0 

Total 202 100 

Table 1 
 

Table 1 shows that 44 or 22% interviewees totally agree with the statement 
that political elites create a wave of hate and intolerance with the aim to divert 
attention of the public from current social problems, while a majority, actually 
126 or 63% agree with this statement. 31 interviewees, i. e. 15% do not agree 

                                                 
44  Vejnović, D.; Lalić, V.; Grbić-Pavlović, N.; Pavlović, G.; Ponorac, T.: Political culture and hate 

speech in Bosnia and Herezegovina, Banja Luka, 2011, p. 84. 
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with the statement that political elites create a wave of hate and intolerance 
with the aim to divert attention of the public from current social problems, 
while only 1 or 0% of interviewees totally disagree with this statement. 

In addition, it is interesting to note the distribution of answers of 
interviewees to question no. 3, from the part about social consequences of hate, 
which insinuates that rethoric of hate in political life creates political instability. 

 
Question: Does rethoric of hate in political 
life create political instability? 

No. of interviewees 

F % 

I totally agree 56 28 

I agree 130 64 

I do not agree  13 6 

I totally disagree 4 2 

Total 202 100 

Table 2 
 

Table 2 shows distribution of answers of interviewees to the question 
whether rethoric of hate in political life creates political instability. The total of 
56 interviewees or 28% totally agree with this statement. The strongest majority 
of interviewees, 130 or 64% agree that rethoric of hate in political life creates 
political instability. The total of 13 interviewees or 6% do not agree, while 4 
interviewees or 2% answered „I totally disagree“. 

The third set of questions in the study referred to surpassing hate speech, 
making rather interesting the answers of interviewees to the question of 
sanctioning hate speech, and its surpassing by way of reinforcing democratic 
values in the society and lying responsibility on political elites. 

 
Question: Can hate speech be 
surpassed by sanctioning? 

No. of interviewees 

F % 

I totally agree 26 13 

I agree 106 52 

I do not agree  64 32 

I totally disagree 6 3 

Total 202 100 

Table 3 
 

Table 3 shows distribution of answers of the interviewees about whether hate 
speech is possible to surpass by sanctioning. The total of 26 interviewees or 13% 
completely agree that hate speech is possible to overcome by sanctioning, while 
the greatest number of interviewees, 106 or 52% agree with this statement. The 
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total of 64 intervewees or 32% do not, while six interviewees or 3% marked the 
answer „I totally disagree“. 

 
Question: Is it possible to overcome hate 
speech by strenghtening democratic values 
in the society and higher responsibility of 
political elites? 

No. of interviewees 

F % 

I totally agree 43 21 

I agree 129 65 

I do not agree  23 11 

I totally disagree 7 3 

Total 202 100 

Table 4 
 

Table 4 shows range of distribution of answers of the interviewees to the 
question of whether hate speech is possible to surpass by strengthening 
democratic values in the society and higher responsibility of political elites. The 
total of 43 interviewees or 21% of them totally agree that hate speech is possible 
to overcome by strengthening democratic values in the society and 
responsibility of political elites, while the greatest number of interviewees, 129 
or 65% agree. The total of 23 interviewees or 11% of them do not agree with this 
answer, and seven interviewees or 3% of them answered „I totally disagree“. 

To conclude, hate speech can be surpassed by annulling hate, while its 
formal overcoming, based on the insistance of the so-called international 
community, i. e. its smaller part, is, actually, more dangerous than hate itself, 
since „hiding hate under carpet“ it becomes uncontrolled essence of new 
strives45. Hence, hate speech shall ring in Bosnia and Herzegovina for many 
years to come. Present solution in the sense of promulgating appropriate legal 
regulations, i. e. repressive acting, can give satisfactory results, but to 
completely surpass hate speech in BiH, including social and political crisis it has 
produced, it is necessary to change the value system with the help of a broader 
enlightening activity, in order to repress all forms of prejudices and stereotypes 
which induce hate speech, making those phenomena socially unacceptable and 
marginal. 

                                                 
45  Lazarević, P., op. cit., 32. 
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